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I SITUATION ANALYSIS

A, Background

1. Three years of intense extremists activities in the Malakand area adversely impacted the local
governance instilutions o (he extent that local state and its varions agencies were either non-
functional or physically attacked. The biggest casually was the formal justice system that virlually
broke down. Lawyers were threatened not to entertain the cases and the clients were also prevented
from approaching the formal judicial system. The Police staff lost their lives and buildings were
ruthlessly attacked and damaged. The courts did not function for most of the time and local
government services were disrupted. After the operation by the law enforcement agencies, there was
a governance vacuum and the provincial government had to undertake immediate measures to
restore the writ of the civilian governance.

2. Restoring access lo justice and the rule of law in Malakand division of Pakistan’s Khyber
Pakhtunlkhwa Province (KP) continues to be & challenging task given the complexily of governance
structures and the way they have cvolved over the last three decades. Malakand is part of the
provincially administered tribal areas (PATA) and is subject to the execulive authorily ol the
Government of the KI. Provincial laws must be approved by the President and directed by the
provineial Governor to be implemented in PATA.

“PATA Regulation ol 1975 vested judicial authority in district based deputy commissioners, and
ecmpowergd jirgas [assemblies| to decide civil and other disputes under the supervision of the
revenue officer, thus giving the district burcaucracy and allicd local traditional elite’s significant
authority. As per this law, Pakistan’s Criminal Procedure Code was not applicable to PATA. In
1995, the Supreme Court held that PATA Regulation was unconstitutional and decreed that
regular courls and mainsircam legal system will apply in this area. However, the outreach ol
formal institutions has remained limited during the last decade thereby causing a governance gap
and inefTeetiveness of rule of law institutions™,

3. Since 2008 ctforts to effect peace in this region gained momentum. For instance, in October 2008,
the National Assembly passed a resolution Taying out principles of government to contain militancy
and agreed that political reforms, an increased role for civilian law enforcement agencics in KP and
FATA and economic development would be undertaken. However, its implementation has been slow
for various rcasons. Thus the governance crisis in Malakand, especially Swat, for over a decade
beeame an casy ground for the spread of imsurgency. The Nizam-e-Adl Regulation of 2009 a decade
lnter empowered the gazis (Sharia judges) with full powers. This regulation was an ad hoc response
to the demand of the militants. However, it gives the implementation powers to the provincial
government, The future of this regulation remains unclear,

4, Tormal mechanisms involved in delivery of justice in Malakand comprisc the following ageneies:
the formal courls {civil and eriminal); proscention service; the police: and the bar associations, The
informal mechanism for delivery of justice entails jirga system. A Jirga relers 1o tribal group of
elders nominated by the community and which resolves disputes. The Jirga is an old informal legal
institution in Pakhtun socicty since centuries.

5. Formal Couris: Justice delivery through the formal lower courts — or “subordinale courts™ is
relevant to the citizens of the region. Beneath the Peshawar High Court lic two levels of courts, Civil
and Magistrate courts, the courls of first instance for civil and criminal matters respectively, lollowed
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by the District and Sessions courts, which serve as the appellate courts for cach. District judges reach
the bench through a qualifying examination, and generally serve their enlive careers on the bench.
Although salaries and allowances have recently been raised relative to other civil servants, they
remain less than sulficient; judges are overworked duc to the insullicient number of subordinate
judges, and work in poor conditions.

The average number of cases instituled in the seven districts of Malakand is almost half of that for
the rest of the province. This proves that the communities living in the Malakand districts are around
hall as liligations as (he rest of the province. The average number of cases disposed of in Malakand
division during December 2009 was slightly less than the averages for the remaining districts and the
provinee as a whole, Per courl disposal in Malakend districts is higher than the rest of the province.
However, in terms of average court pendency, Malakand courts had more cascs compared to the rest
of the courts in the province. Similarly, the average number of judges in the Malakand division was
tower compared 1o the provinee as a whole.

Police: In KP, the police operations are governed by the Police Order (2002). Unless and otherwise
changes are following the 18" Amendment  Police Order 2002 will continue to be in operation.
Police Department is an altached department of the Home and ‘I'ribal Affairs Department. The
provingial police foree is headed by Inspector General of Police (IGP), also known as the Provingial
Police Officer (PI'O). The G is assisted by Deputy Inspector General (DIG) of Police who heads the
divisional or regional police formation and supervises a number of districl police olficers (DPOs).
Malakand Division also falls under the purview of a DIG, who is assisted by distriet police officers,
The DPO is the operational chiel of the disirict police and responsible or law and order, policing
and patrolling, investigation and maintenance of public peace and prevention of erime.

In Malakand division, the provincial government has deployed almost 8000 police personnel.
However, this is below the sanctioned strength and several vacancics are yet to be Dlled but this s
true for police organization across Pakistan, In addition, a special police force (5PPF} has also been
recruifed given the acule need of police foree in the conflict xone. Oul of 6,525 sanelioned SPF [or
Malakand, 5.215 officials have been deployed. In total there are 62 police stations in Malakand
Division. The police face (he usual public sector constrainls such as under-resourced operations,
shortage of infrastructure facilities and related equipment such as communications and wircless
systems. More importantly, the police service requires ovientalion and special pupose training Lo
cope with the post-conflict situation and cxtraordinary sceurity cnvironment disturbed due to
terrorism.

Since (he launch of police reforms in 2002, policing and investigation were separated, However,

the investigation staff is limited in number and is overburdened. The total investigation staff is 792
with an average case load of 80.7 por oflicer. The Criminal Procedure Code requires thal a challan
or investigation report has to be submitted before the court within two weeks. It is clear that
achieving this statutory target is next W impossible [or every case. In addition, \he recent acls of
terrorism and violence require specialized expertise for effective investigation.

There is no forensic laboratory in the Malakand region, which [urther impedes the invesligation
work, Community policing initiatives are also limited in scope and missing in most arcas. The
public is still not willing to come forward and cooperate with the police, volunleer as witnesses. This
situation requires immediate steps to build community trust and confidence in police operations.
There is a dire need to improve the numbers of women police given that there are only 36 women
police posted in the entlire region against a low sanctioned strengthencd of 81, Communily policing
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initiatives also lack women's participation. Overall, Malakand police will require support in training,
equipment, comumunily policing mechanisms and strengthening to ensure security, undertake
clfective investigation and prosecution and became agents of furthering rule of law in the region.

Prosecution: Prosecution service in the KP is governed by KP Prosecution Service (Constitution,
Functions and Powers) Act, 2005. The Act creates the KI' Prosecution Instilution fed by a Thrector
General and assisted by regional dircctors, deputy directors. assistant directors, district public
prosceutors, public prosecutors, additional public prosecutors, depuly public prosceulors, assistant
public prosecutors, elc. The primary [unction of the prosceutors is to “safeguard the interest of the
publie in prosccution of cases hefore the courts of competent jurisdiction.” The Director General is
also required to keep linison with Advocate General lo ascertain the progress an legal proceedings
pending before the superior courts. Thus far a total of 188 prosecutors are posted in the provinee,
The number posted in Malakand region is [ar lower than required.

The Directoraic of Prosceution is under the administrative control of the provineial government. The
staff members of the Institution are considered ¢ivil scrvants within the KP Civil Servants Act 1973,
At the end of each year, the Dircctor General Prosecution is required to submit to Government a
report on the performance of the Institution during the year, and Government shall lay a copy of the
report belore the Provineial Assembly. Prosccution is the weakest link in the justice system and
olien non-prosceution of cases results in delays within the courls.

. Office of the Advocate General: Article 140 of the 1973 Constitution creates the office of the

15.
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advocate general for a province. The advocate general should have the gualilications to become a
Iligh Court judge. He is appointed by the governor and holds office during his pleasure. His duty is
to give advice upon such legal matters, and to perform such other duties of a legal character, as may
be referred to him by the Provincial government,

Since 2001, the Local Government Ordinance led to the establishment ol elected councils al distriet,
tehsil and union levels, headed by an elected Nagim. This structure existed in the districts of
Malakand region as well. However, the role of elected local governments (LG) was undermined
prior to the conflict reducing the effectiveness of these LGs. The LG staff left the region, service
delivery was stalled and local service infrastructure was destroyed. A key feature of the LG system
lias been the formation of Musalihat Anjumans that are community based mediation and conciliation
bodies to provide quick and inexpensive justice fo the citizens.

Under LGO 2001 (sections 102 — 106), Musalihat Anjumans (MAs) have been constituted by
respective Union Couneils, consisting of a pancl of community mediators (Musaleheen) whose
integrity and good judgment are well-known within the community. The Musalcheen are appointed
by Insaaf (justice) Commillee, a body that is clected by the Union Council under Section 88(n) of the
LGO. Under Scction 104 of the LGO, cases may also be referred to MAs by Police and Courts,
where proceedings of such cases are pending. The LGO is currently being amended by the provincial
government and it is likely that the MAs will continue to work.

District Police: Under the Police Order 2002, policing is headed by a District Police Officer who has
an accountability rclationship with District Public Safety Commission and the Province Police
(Mfficer. Prior to this arangement, the governance arrangements in Malakand Division have been
shilling with inherent instability,

The police performance remains sub-optimal due to lack of personnel, resources and ellective
training. The recent threat posed by militaney and terrorism has [urther aggravated the situation. At
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present, Malakand Division does not have the required number of officers and personnel. In
addition, (he communications, facilitics, infrastructure are also deficient to meet the extraordinary
requirements of the local situation. Most importantly, the lack of sullicient investigation managers
and stall results in delay of submission of challans to the courts thereby limiting the capacity of
courts to deliver judgments in time.

18. Access to Justice: Various models of delivering legal aid include (a) Judi care delivery by way of
private practitioners lunded on a casc by casc basis, often through some form of validated certificate
(b) In-house duty counsel; (¢) Public defenders and (d) Contracted services. The concept of legal aid
is a novelty in Pakistan. Only a few public or private initiatives exist to provide access to justice to
the unprivileged. In Malakand, three types of legal aid mechanisms can be identified:

s Federal Government —Public Defenders and Legal Aid Ordinance (PDLAQ) 2009 (tehsil level
and above): The PDLAO 2009 introduced the officers of public defender at the Tehsil level and
above. The Public Defenders are required lo represent an aggricved person in a court and to
provide him [ree legal assistance or advice in eriminal cases.

e Dar Associations: Pakistan Bar Counci! established Free Legal Aid Commilices (FLACSs) down to
the Tehsil level in 1999, National Judicial Policy 2009 requires district bar councils to maintain a
list of the advocates for provision of legal aid to accused person who cannol aflord o hire the
services of Counsels. | lowever, prior lo appointing any Counscl option of sclection from that list
should be given o the aceused in the interest of justice. Under Rule number four of the High
Court Rules Criminal Parts C (1) provides that proper counsel who shall be appointed by the
District & Session Judges [or providing legal services for the defense of the accused at the
Govermment CRPLNSCs

o Others NGOs — specitfic relief: Various human rights NGOs in Malakand facilitate particular
sections of society, especially women and minoritics, in asserting their rights in courts.

19. In view of the above, the UNDP—supported Strengthening Rule of Law in Malakand (2011-2014) is
carefully designed to address related gaps in the justice sector. The project seeks to promote Rule of
Law and creales cuvironment that is conducive for peace and stabilization. The project will extend
its support for institutional capacity development ol the Rule of Law institutions to provide adequate
securily services, and ensure cffective and speedy provision of justice service. The project will as
well support efforts to ensure justice syslem is speedy, rusted, cheap and accessible, and viewed as
fair by the local communitics. Tn doing so UNDP will be engaging all actors in KI' including the
Tudiciary, Police Department, existing Alternative Disputes Resolutions Mechanisms, Bar
Association, CS0s and all relevant institutions and local initiatives. Furthermore, it is expected to
create and strengthen synergies with already existing or nascent initiatives by UNDP, such as the
Gender Justice programme, support lo Legal Empowerment of the Poor programme and the
Devolution Trust for Community Empowerment (DTCE) for improved community-police liaison
and community policing. The project will also strengthen the existing Alternate Dispute Resolution
mechanism envisaged in the Prosccution Act 2005 Section 4.

20. In summary the factors that allect the performance of justice system can be summarized as below:

a. Weak capacity of judicial and prosecutorial institutions;

b, Under-trained and under-resourced Police force;

¢, Absence of effective legal aid mechanisms;

d. Different legal frameworks operating in the Malakand region:

¢. Limited scope and outreach of community policing;

f.  Poor access to justice at local and grassroots level;

¢, Limited aceess of women and vulnerable groups to formal or informal justice systems;
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B. On-going Initiatives

21.

2.

24,

23

UNDI is currently implementing Sustainable Development through Peace Building, Governance
and Tconomic Recovery in Khyber Pakhtunkhwa funded by Japan. The programme aims at: (i)
Strengthening capacitics for carly recovery coordination; (ii) Support sustainable livelihoods and
local cconomic recovery; (iii) Peace building and social cohesion; and (iv) Strengthening local
governance. It identificd the need to conduct defailed Rule of Law asscssment and programme
development. This project complements the objectives of the on-going project.

UNDP is currently implementing programs related lo the existing different forms of community
policing, gender justice and empowerment of the poor. The Gender Justice through Musalihat
Anjuman Project (GITMAP) is an attempt to seek relicl for the vulnerable by promoting community
based alternative dispute resolution (ADR) systems. ADR platform provided in the Local
Government Ordinance (1.GO) 2001, in the form of Musalihat Anjuman (MAJ), 1s accessible and cost
free forum and, therefore, expected to elfectively dispense justice to vietims of gender violence and
address other issues as preseribed by LGO and the Rules of Business (RoDBs).

. The Devolution Trust for Communily Empowerment (DTCE), a leading agency formed after the

devolution reforms of 2001, is also undertaking community policing efforts by formation of Union
Council Public Safety Committees (UPSC). Currently, it is working in several districts across the
four pravinces of Pakistan and intends to extend the scope of ecommunity policing work in the KP
and Malakand rcgion. A key dimension of (he program is to improve community-police relations
that lead to a responsive and citizen oriented police structure at the local level,

Supporling Democracy through Parliamentary Development (SDPD - Phase 1T) is supporting
capacity development of parliamentarians, parliamentary officials and civil society parlners lo
strengthien parliamentary oversight and policy guidance. Strengthening parliamentary oversight and
women parlinmentarians’ caucus on peace, security and stabilization would complement this
project’s objectives.

The Asian Development Bank and the World Bank undertook a comprehensive Damage Needs
Assessment (DNA) immediately after the confTict in Malakand was over. The results of the INA
have cnabled the government o prepare a plan to recomstruct the damaged or destroyed
infrastructure including that of the justice sector institutions, As a sequel to this activily, a Post
Confict Needs Assesament (PCNA) has been undertaken and it is identified (hat actor will focus on
the policy domains related to governance and the justice scclor. Therefore, UNDI”s initiative will be
a complementary intervention by working in the field and strengthen the district-bascd agencies.

C, Tnstitutional Capacity and Public Trust

26.

‘The Police force in Malakand has been the hardest hit by during the conflict; and is still trying to
Tully recover its former capacities. Scores of police personnel were killed during the conflict and
extensive damage to police stations and check-posls look place in the last three years. Furthermore,
the lack of effective commumity-citizen liaison meant that the public docs not trust the formal
policing agency and is unwilling to come forward with evidence and information against the
militants. In view of the need to advance access fo justice across Malakand, particular attention
needs to be given to the Police. Therefore, capacity development support will be required to increase
the citizen trust in the police as well as enable (he police to better coordinate with other rule of law
institutions.



27. The KP government has also increased the number of local government units and police stations.'
Therefore, the challenge facing the government is to develop the basic infrastructure of the justice
system— including building courthouses, supplying necessary equipment and providing support to
the judiciary. Similarly, the prosecutors require specialized training and equipment to sirengthen (he
justive system,

28. The lack of confidence and public trust in institutions is often staled as one of the key impediments
{0 reform, Recent surveys reveal that the tendency is not to trust in the capabilities and the work of
their local governments and justice scctor apencies. Earlier, the Social Audil has also showed the
lack of public trust in police, judiciary and the formal instifutions of the state. For instance Social
Audit showed little evidence of increased public willingness to contact the police. 1t stated that in
2004-5, “The police continue to have a bad reputation among the public and this will be hard to
change, even as the service [rom (he police improves.” llowever, the public supporied police
incentives scheme, [or better performance. The use of courls was low and citizens preferred
alternative dispute resolution (ADR) mechanisms at the union councils rather than going through the
conventional legal system.”

29, Culturally, the informal system of jirga in KP is far more trusted and therefore a useful entry point
for linking the community-based mediation and dispute resolution throngh the MAs created under
the LGO provisions.

IT. STRATEGY

A. Projeet Strategy

30, This project deals with the lormal and informal justice domains of the justice scctor and will support
ihic interplay and harmonization within the context of Malakand division. It should be noted that
interventions will be launched to promote security, ensure justice and sccure entitlements for the
citizens especially the poor and the disadvantaged. The approach will entail working with the formal
justice agencies such as the Courts, Police, and the Prosecution at the provineial and distriet levels.
To enhance access (o justice, legal aid support will be exiended through legal aid clinics and
increased lepal awareness and literacy. At the same time, paralegals will be identified and trained
under this project to bridge the citizen-legal system gaps. Interventions with the prosecution
department of KP will further strengthen the paralegal initiative and it’s linked with Pauper Couneil,
In the informal justice domain, support to jirgas (traditional council of elders) will be designed and
an assessmenis will be undertaken leading to a provincial strategy to increase the harmonization
between the formal and informal delivery of justice services. Similarly, for increased responsiveness
of the police to cilizens, workable models and strategies will be devised that will lead to the
preparation and approval of a provineial (including Malakand-specific) communily policing strategy
that is sensitive to a post-crisis context. Coordination will be ensured with ongoing and planned
interventions of UNDP and other development partners working on Rule of Law. The projeet will as
well inform the law, judicial and legal reform identified by RoL PCNA report.

31. The Government of KI* in August 2009 approved the Malakand Comprehensive Stabilisation and
Socio-Economic Development Strategy that sets oul lo address the *underlying grievances [uelling
tlic severe unrest and to realise humian rights for women and men through partnerships between the

'See, ‘Conflict Farly Recovery Initial Needs Assessment (CERINA) — Addressing the Governance Challenges in KP
and FATA’, UNDP, 2009

?Social sudit of governance and delivery of public services - Pakistan 2004/05 (National report)



government, civil society and the private sector.” The overarching goal of the government [or the
next five years aimed to improve the security environment, rule of law and improved system of
governance for post conflict social and economie recovery in the Malakand Division. Pillar one of
this strategy underscored the need for security, justice, and service delivery. The government and its
development partners acknowledge that governance issues were at the heart of the militancy and no
effort at peace building and stabilisation can succeed withoul lackling the rule of law and the
¢lficacy of the justice system in the troubled region.

The PCNA framework endeavours to address peace-building issues by responding to four strategic
objectives, (i) Build responsiveness and cffcetiveness of the State 10 restore citizen trust (if)
Stimulate employment and livelihood opportunities (iii) Ensure the delivery of basic services (iv)
Counnter radicalization and fosler reconeiliation,

32. The project contributes to achieving the PCNA vision in a way that the “voices of all people are
being heard, the rule of law is decpening, and the State is increasingly accountable”™. llence, peace
building is largely achieved through building the capacity and enhancing the legitimacy of public
institutions in particular the Rule of Law institutions. The legitimacy of Rule of Law institutions as
well ¢itizens® trust and confidence will be strengihened through responsive and accountable delivery
of justice and security services, UNDP's Rule of Law Programme is aligned to the PCNA strategic
objectives and provides a good platform [or additional interventions in the Rule of Law scclor in
post-PCNA phase. It would increase responsiveness of security service providers to citizens’” needs
and also enhance the absorptive capacities of communitics and CSO to engage in post-PCNA
activitics. It would also providence evidence base for influencing RoL related policies and actions in
the future. With the ultimaie goal of ensuring peace and stabilisation through strengthening of Rule
of Law in KP and FATA, UNDP envisions (he expansion of the Rule of Law programmc afier its
first year in order to fully address and respond to the PCNA’s sirategic objectives while building
constructive partngrships with national stakeholders, and the development partners.

33. Furthermore, this project will also build upon UNDP’s vast expericnce in supporting rule of law and
justice sector proprammes thereby ulilizing UNDP’s global comparative advantage in this practice
aren. ‘The project will help national counterparts in formulaling strategies and actions plans and a
sound programme implementation approach (o cnsure national ownership and long-term
sustainability based on the lessons learnt from other programmes. The rule of law intervention links
its aclivitics with the on-going work under the UNDP Pakistan’s Governance and Poverly focused
programmes cspecially projects relating o community hased gender justice and community policing.
Synergies will also be ercated with emerging practice arcas within UNDP. Through support to Rule
of Law, Peace and Stabilization in Malakand, UNDP will further contribute to promoting peace and
security throughout the KP and Pakistan as a whole.

34, The rule of law intervention builds on Pakistan’s National Judicial Policy, which was announced in
2009 *The Policy provides strategy and plans [or (he clearance of backlog, expeditious resolution of
disputes and quick dispensation of justice. The policy gives specific allention to timely disposal of
criminal cases especially the cases of under-trial prisoners, languishing in jails. lts targets have been
communicated to the provincial and distriet courts and provide a useful framework for establishing
the case disposal targets in Malakand, The Policy alse scis out short and long term goals of
achieving cificiency and effectiveness in the delivery of justice.

el
(=]

. In line with UNDP’s Strategic Plan, UNDI/BCPR's Rule of Law, Justice and Sccurity Unit
developed and approved its Global Programme on Strengthening the Rule of Taw in Conflict and

*Wational Judicial Policy: A year for focus on Jusiice at the Graxsroots Level, National Judicial (Policy Making)
Committee National Judicial Policy2009, Supreme Courl ol Pakistan, Islamabad.
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36,

Post-conflict Situations, 2008-2011.*This project follows the ohjective and approaches identified by
the approved UNDP's Global Programme on Strengthening the Rule of Law i Conllict and Post-
conflict Situations.

UNDP will ensure that gender related issues are well integrated throughout the implementation of
the work-plan. UNDP sets up indicalors to monitor the inclusion of women in trainings and all other
activities as set out in the Results and Resourees Framework,

B. Deliverables

The project will provide supporl and services in four main areas through the following culputs:

Output 1: The capacity of district eourts to provide etfective and timely justice services to the

3.

38.

34,

people in Malaliand developed and strengthened.

This output contributes to strengthen the capacity of the courts at district level, in Malakand division.
The project, through its interventions on developing capacities of the courts will help improve the
delivery ol justice services in the region. The rule of law instilutions it Malakand require a holistic
approach, long-term planning and deeper commitment to ensure that justice institutions are able to
elfectively deliver justice to the conflict allecled areas. Special focus will be paid o gender-based
violence (GBV) and domestic violence against women

The bascline study notes that the distriet courts are understalled and nol trained in ¢ase management
and delay reduction techniques. Furthermore, the training of judges is also lacking in the conflict-
specilic issues and with regard (o the Shavia®a laws and the Islamic provisions of e Constilution of
Pakistan. To address this gap, the project will support the Peshawar 1ligh Court in the development
of a strategy to enhance the skills of court stalf on cerlain areas such management of cases, evidence
and witnesses. Morc importantly, in a post-crisis context, the cowrts have limited capacity on public
information, communication, oultreach materials, and information technelogy tools. This output will
help address this gap and provide support Malakand courts information centres. The managerial
capacities of the PIIC, with special focus on Malakand division need to be strengthened. Through
this oulpul the project will provide trainings on case [ling and managemenl, developing (raining
materials and create a pool of trainers. Further the Project will also establish officers of District
Courls Administrator to strengthen the administralive and management capacily of the courl houses.
This will be conducied on a pilot basis,

As per the request made by the PHC, the project will support the PHC (o revive and operationalize
the coneepl Amicus Curiac at provincial and district levels. Amicus curia is an independent
person,non-party to the case, who volunteers o offer informalion (o assist a courl in deciding a
maltler before it The information provided by amicus curiac may be a legal opinion in the form of a
brief, a testimony that has not been solicited by any of the parties, or a learned theory on a legal
mialter that bears on the case. The decision on whether 1o admil the information lies at the discretion
of the court, The revival and application of the concept of Amicus Curiae was identified as a need by
the PHC during discussion with UNDDP and by operationalizing this concepl PHC cxpecls lo enhance
the capacity to deliver justice expeditiously. It was also noted that the PHC will support the
institutionalization of this concept and has signilicant prospecls of suslaining same.

*Strengthening the Rule of Law in Conflict- and Post-Conflict Situations: A Global UNDP Programme for Justice
and Security, 2008-201 1. Mew Yurk
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40, Translalion ol laws and procedures inle Urdu and/or Pashto (native language in the KIP) will also

help advance greater access to formal cowrts. It has been noted that legal professionals at district
level experience dilficullies applying English dralled laws, which contribute lo Turther delay in the
process of the cases. The project will facilitate the translation of selected laws into Urdu. This
project will also conlribute to focused judicial education with a view Lo increase the disposal of cases
in the Malakand courts and the expected conflicts that may have emerged from returnees in that
sense the project will provide training on Criminal, Civil jurisdiction and Islamic kaw, knd and
property rights as stipulated in the Constitution. The project will work closely with the existing
Judicial training facilities, sub-contract construction firm, deploy national and international trainers
and reeruil consultants for the implementation ol this oulpul.

41. Specilic deliverables will include:

a.  10cour! houses in Malakand renovated and equipped.

b. Support to 10 courts information centres to enhance public information and outreach capacity

¢. 10 [acilitation centres lo Facilitale wilnesses atlending courl cases

d. Managerial and administrative capacitics of the Malakand courts strengthened.

e. Review and operationalize the Amicus Curiae mechanism at provineial and district level.

[, Selecled Taws dralled in English translated into Usdn,

a. Judges' knowledge on Criminal, Civil Jurisdiction and Islamic law, land and property rights in
accordance with the constilution enhanced

Output 2: Access to justice, legal aid and representation mechanism lor men, women and other

vulnerable groups in Malakand improved.

42, The people of Malakand face critical barriers (o access lo justice, such as: (a) (he inadequale

43,

44,

recognition of rights within the scope of the formal or informal justice systems, (b) the lack of
knowledge of their legal rights and therefore inability to claim them; (¢) the lack of free or subsided
legal advice and counsel at local and grassroots level, (d) NGO-provided legal services arc small in
scale and do not meet demand in districts and towns of the division, and (e) court cases are
Expensive,

Under this proposed output, the project will support the provision of free legal aid services including
courl representation and legal advice through the establishment of legal aid clinies in collaboration
with the Bar Association and community organizations., The clinics will address the immediate legal
needs of the most disadvantaged groups (women, children/juveniles, disabled, clderly, remanded
prisoners and returnecs) in Malakand. To empower the community, the project will support legal
AWArENEss raising campaigns to enable communities (o claim their rights and demand legal services
[rom both the formal and informal legal systems. The Pauper Councils in consultation with the
Director Cieneral prosecution will also be used to provide legal aid. This outpul will manage legal
clinics where a wider section of litigants, complainants and aggrieved persans will receive assistance
in matters relating to GI3V. domestic violence, land, property, tenancy and basic rights.

Under this output, interventions will be designed to increase the number of legal professionals with
enhanced legal skills, particularly to provide adequate legal aid services (o the most vulnerable,
through training organized in parinership with bar association and NGOs. The project will provide
support for traineeships for newly qualified female lawyers o work with NGOs and legal lirms in
Malakand. Regular training for existing lepal professionals is of paramount importance to achieve

12



45,

sustainability of this output in doing so legal aid training materials will be developed, given that the
numbers of judges, prosecutors and lawyers have increased significantly over the past [ew years.
Support to legal educalion instilutions will alse be extended to achieve Lhis oulput,

The project will conduct a review excrcise lo identify the success stories and analysc project
interventions in providing legal aid, The review will be conducted in the second year of the project
and will guide the project on steps forward in devising methods and modules lo make legal aid
sustainable. The report will also propose policy interventions necded to ensure legal aid is available to
most vulnerable and advocate it to be parl of [undamental human rights. The review will be used as a
guide to devise the provineial action plan on legal aid.

46, Specific deliverables will include:

l.egal aid services developed, institutionalised and strengthened.

Legal awarcness for communities al all levels and duty bearers enhanced.

¢. Support to legal education instilutions to strengthen training on legal aid for young legal
professionals

d. Increase number of legal profcssionals, in particular, among women and disadvantaged groups
through support [or legal practitioners for long-term investment and sustainable development of
Rule of Law in Malakand.

¢. Conduct a review on legal aid initiatives to identify possible arcas of sustaining legal aid

f.  Develop a Provingial action plan on legal aid

o =

Qutput 3: Informal justice mechanisms provide [air and effective services, in accordance with the

47.

48,

49,

51

Palkistan Constitution and human rights standards

It has been noted that limiled capacities of the justice system and civil society constrain them [rom
meeting the justice needs in Malakand region. The project will therefore work closely with the
stakeholders in the informal juslice system such as jirgas and MAs (o identify and train a network ol
paralegals who will assist the poor and the marginalised to assist in dispute resolution.

One of the key consiraints in delivering quick and incxpensive justice is the (raditional duality
between (he formal and informal domains of justice sector. Informal justice mechanisms are
inexpensive but are not harmonized with the formal justice institutions, The challenge is to achieve
harmonization belween the two sides and ensure that they work alongside in an cificacious,
complementary manner adhering (e the Constitution and the fundamental rights guaranteed by the
same. Achieving this critical balance is dillicull but essential in a cultural environment such as
Malakand where the Pashtun norms of tribal justice are strong and accepled by the communities.

The formal justice system suffers from a number of problems including long delays in cases being
brought before the court, limited capacity of court administration, lack of accessibility Lo population
living in mountainous arcas, insufficient resources and a general lack of legal literacy. As a result
there is an excessive demand on the informal system because il is scen as an efficient method of
resolving conflicts, able to deliver decisions on cases rapidly and more accessible and
comprehensible to the rural population.

Despite numcrous inadequacies, the individuals still seek services from the informal mechanisms. At

{he same time, it is viewced by a number of legal professionals as discriminatory against women and
lacking in organised coordination with the formal system. Thus, il is crucial to create linkages
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52,

53.

between informal mechanisms and formal justice system incorporaling benefits/advantages and
shortcomings/disadvantages of each method.

. The project will study, conceive and develop comprehensive interventions [or potential linkages

between formal and informal justice systems in the Malakand, This study will need to be endorsed
by the two sides, and mechanisms will be cstablished lo ensure proper implementation of the
recommendations, for example, with the participation of university law [aculty students lo allow
(hem to build hands-on experience.It is anticipated that given the huge quantum of unmet justice
needs, as the conflict phase of past fow years indicates, multiplicity of justice mechanisms will
empower local populace provided that there is harmonization between such mechanisms.

Selected individuals from communities as paralegals will be trained Lo support the jirgas and achieve
improved outcomes of their deliberations. Paralegals will also work as referral mechanism; they will
link communitics with legal aid ¢linics to maximize the legal aid services. In doing so UNDP will
oulsource trainings al community level through competitive process. International and national
consultants will be recruited to develop the study on the harmonization of the formal and mformal
justice system,

Specilic deliverables will include:

a. Conduet a comparative analysis / study between formal and informal justice systems and

implement recommendations of the study.

b. Improve dispute resolution at community level through paralegal network.
¢. Provision of support to local alternative mechanism to provide fair and justice services to

community members in the Malakand.

d. Harmonisation and complementarities of different justice systems promoted, according to

Pakistan Constitution and human rights standards.

OQutput 4: The police provide effective security and protection to the Malakand people, citizen’s
trust and confidence is enhanced, criminal investigation and prosecution arc improved and civilian
oversight mechanisms are in place.

54.

35.

3.

The goal and principal objective of any criminal justice system is the effective and efficient delivery of
justice. The administration of the Police and Prosecution; the central players, in the criminal justice
system must be guided by the cardinal maxim that justice must be manifestly seen to be done at all
times. To achieve this status in service delivery the central players in the system needs to be well
equipped and gearcd to serve in a manner upholding rule of law, Thus (he state agencies have to
ensure (hat the police service is well stalled, adequately equipped and trained, cilizen-responsive,
and accountable.

The role played by Police is particularly important in the allermath of crisis in Malakand. Presently
among other functions, the Police have also been entrusted with (he arduous task of instituting
judicial processes to try suspects detained under the charges on lerrorism. The numbcers of such cases
remain high and requires considerable amount of time fo prepare the relevant documents including
the FIEs,

Similar, to the sub-continent, conviction rate of Pakistan is very low. Many reasons can be attributed
to the current situation of high acquillals. Tack of specialized investigation skills, lack of training
opportunities, lack of equipment, under stall . low eapacity of prosccution  and the lack of
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57.

38,

60,

6l.

coardination between the police and the prosecution are some of the key aftributes that results in
high acquittals ,leading to low conviction rates. Furthermore, in the context of Pakistan and KP, the
law requires the police to effectively analyse information and investigate criminal cases within a
prescribed time (14 days) limit. Such specialised skills including knowledge on [orensic are missing
trom the Police. Thus the state of the policing, prosecution, investipation and the criminal justice
system as whole in Malakand require urgent attention.

In the post-contlict scenario, supporl lo the components of the criminal justice system is vital. In this
coniext, output 4, will enhance the capacity of the police in information analysis, advisory support
training on infervicwing skills, crime scene management and search techniques. The projeet will
support the KP police Department’s comprehensive training stralegy, titled *‘Human Response
Development  Initiative® (HRDI), maintaining a special focus on investigations and relaied
techniques. The 1IRDI takes a very inclusive approach, covering all concerned and related areas on
human resourcee development, The mitiative was developed by the KP police Department and is
supported by the 1ome Department of KP.

The prosccution yei another weak link in the system, currently functions with bear minimum
capacities. The project will support the prosceution to develop an action plan to enhance capacity of
its offices in line with the Establishment of the Directorate of | luman Rights & its District Bascd
Resource Canters with Infegrated Facility [or Public Prosecutors, Government Pleaders & Probation
Officers of KI' .The strategy will include and identify areas for in-service training and other
specialized trainings as well as overall support to the district prosecution offices to create bhetter
working environment. The project will create a provincial cleetronic monitoring cell linking district
proseeution offices witl provineial one.

. The deliciencies and lack of capacities related to investipations of crime, needs urgent attention. Due

to gaps in the systems and capacily a considerable number of criminal cases fail. Thus the project
will focus on developing a specialized training curriculum along with the other trainings for police
and prosceution which would have a specific focus on investigations and supervision related to
investigation. The training curriculum will be designed taking into deliberation, aspects of
investigation relevant police and prosecution. It will entail a common session for the two
constituents which would be used as a forum Lo enhance coordination, This initiative on a longer
term will support the concept of establishing a Provincial Investigation Institute/School envisaged by
the Police and Prosceution of KP.

The training package designed for the Police and the Prosecution will be well informed by the
Training Needs Assessment (TNA) condueted by the project. The TNA which will be a common
tool [or the project, will assess the training needs of all project target sectors, inchuding the police,
prosecution, judiciary, the Bar Association and CSOs. Training modules will be developed under
close guidance of the project and in close consultation with the relevant counterpart depariments.
The TNA will serve as a clear guide 1o devise the training modules. The project will work with the
state training faculties and use existing training infrastructure. During (he initial phase of the
ttaining, expert national and international trainers will be deployed, to create a pool of master
trainers, this group will be then positioned to conduet trainings for the respective departments The
project envisage that the process of creating a poo! of master trainers, will contribute strongly to
institutionalize the training modules and ensure sustainability.

To bridge the current coordinalion gap belween the police and the prosecution the project will work

closely with the police and prosecution to strengthen the Criminal Justice Coordination Commitles
(CICC). This commillee derives ils mandate from the Police order 2002, and is currently convened
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62.

al the district level. The committee will be (he entry point for the project to expand and enhance
coordination between the two enlities.

Communily-citizen liaison is essential to ensure the demand is matched by supply of police services.
Furlhermore, to ensure institutional links between police and communitics, the project will provide
the technical advisory support to establish a unified community-policing concepl in KP. The project
will also help the provineial povernment and district government lo devise communily policing
strategies that arc particularly tailored to meet the institutional and governance needs of a post-crisis
situation. Developing, testing and adopting such a strategy would be casential at strategic level to
ensure a unified approach to community policing and at local level enhance citizen confidence in
police serviees, Community policing expert will be deployed to assess ol (he ¢Xisting community
police practices, introducing unified concept and to advise on how fo positively build collaborative
partnership between law enforcement officers and communities in problem solving. G iven the public
perceptions on Police, this project will also deploy an expert lo develop and strengthen an internal
oversight mechanism to process corruption allegations against police officers that include
development of codes of conduct.

63. Specific deliverables will include:

a. Review and redesign the police in-service training curriculum in line with HRDI

b. Devisc a comprehensive training mechanism on investigation including forensic investigation
tools targeting police and prosecution  with special focus on post-crisis needs’

¢. The capacily of the prosecution sirengthened through training and provision of other support.

d. Centralize monitoring data base installed at the Prosecution office in Peshawar

e. Coordination among key stakeholders in the criminal justice system strengthen

f. Confidence and trust in the police by the communitics cnhanced and oversight mechanism is in

place.
g Community policing concept defined and operational/pilot tested.

C. Partnership Strategy

64. I'his project will be implemented and delivered in support of the government's Malakand

63.

66

Reconstruction Strategy. The Project will follow the Direet Tmplementation Modality (DIM) which
has been alrcady agreed by the key provincial stakcholders. It will be exeeuted in coordination and
cooperation with relevant partners including KP Judiciary, KI Police Department and Taw, Planning
Department, DCOs, Local Government Departments, Commissioner Malakand, Tlome and Tribal
Affairs Departments, including Directorate of prosecution at provineial level, academic and training
institutes, Bar Associations as well as with Non-governmental Organisations (NGOs) and
Communily Based Organisalion (CBOs) working on justice and securily issues.

In addition, it will seek to consult stakeholders and cnsure their feedback is channelled ciliciently
into the project Resulls & Resources Framework. The Rule o' Taw project will partner with Friends
of Demoeratic Pakistan and other UN Agencies and service providers (NGOS and INGOs) to
maximize in-country resources for delivery ol speeific outputs.

The project will as well rely on close working relationships with olher initiatives such as ADBs
fortheoming support for access Lo justice and UN programmes active in the targeted areas. The
UNDP Regional Centers such the Justice Team in Bangkok Regional Centre and UNDF's Bureau of
Crisis Prevention and Recovery can be called upon to provide technical inputs {o key phases of the
project and its components. UNDP through the Programme Management Team will ensure cffcetive
and ¢fficient implementation of the programme. Partnership wilh internal and external actors will be
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67.

68.

D.

69,

70,

7l.

instrwmental to the project’s suceess, The programme will rely on close working relationships with
ather UNDI initiatives in the areas of Governance, Poverty and Crisis Prevention,

The project will also work in close collaboration with other development partners based in KP. To
ensure, inlerventions remain unduplicated and cohesive the projeet will established a working group
consisting of donors including USAID, ADB and the key government stake holder such has (he
Planning and Nevelopment Depariment, The working group would be convened onee a month and
will be maintained as a forum to share information and mutual interests

The security situation in KP and in partieular Malakand division requires sub-contracting modality
and reeruitment of UNDP national staff , which allow fulltime presence in Peshawar in addition to
LUNDP management and full control of administrative issucs. Since enhancing (he capacity of the
justice system is the main objective, provision of leehnical advisory support will be imperative. Thus
the Project will be instrumental to deploy short-term international and national advisors and expert in
trainings, community policing, legal aid and institutional development during the implementation
period.

Exit stratepy

UNDP through this project will ensure the sustainabilily of its interventions. It will develop (raining
materials, create a pool of national Irainers, and develop stratcgy to be adopled by the state
organizations working with the project, The international and national experts will closely work with
respeetive departments o enhance in-house training and technical capacitics. The training programs
will commence with a Training of Trainers (TOT) program which would be designed to create an in-
house training pool. The experts would then phasc off and the master trainers will take over the role
of training and conducting capacily building programs. The Project will facilitate refresher programs
for the (rainers to ensure and maintain quality of (he training. The Project will also collaborate with
professional organizations and national / provincial level civil socicty organizations; through which
it will enhanece and strengthen the capacity of the CSOs.

Measures to susiain interventions initiated by the project will be inbuilt in all projeet activities.
Project Review Board will be informed of the progress in the quarterly mectings to be held in
Peshawar. This will provide further opporlunities to the project to strengthen its ¢fforts to ensure
sustainability of its interventions

The midterm review report will serve as the base document Lo craft the exit strategy of the Project.
Followed by intensive consullations with relevanl counterparts, donors and development aclors
working in the justice scetor to further enlighten the process of designing the exil strategy. The
review report will also clearly spell the lessons learnt and best practices of the project and will set
out uncquivocally the recommendations and sicps forward.
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